
From: Fanning, Cynthia
To: Janifer, Pamela
Subject: FW: Letter from the US House of Representatives Committee on Energy and Commerce
Date: Thursday, August 22, 2013 10:37:00 AM
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Pamela –
 
I haven’t got the final “thumbs-up” from my regional leadership yet, but I wanted to go ahead and
share these edits with you early – they are purely editorial, and may point out typos or cut-and-
paste errors.
 
*************************************
Cynthia Fanning
Congressional Liaison
U.S. Environmental Protection Agency, Region 6
Phone: 214-665-2142
Office: 214-665-2200
*************************************
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The Honorable Fred Upton

U.S. House of Representatives

Washington, D.C.  20515



Dear Chairman Upton: 



Thank you for your July 30, 2013, letter to the U.S. Environmental Protection Agency (EPA) Administrator, Gina McCarthy, regarding the EPA’s study on hydraulic fracturing and groundwater contamination.  



I would like to re-emphasize that the EPA is committed to ensuring scientific integrity in our research, in accordance with the Agency’s Scientific Integrity Policy and as directed by Congress in their request to the EPA to conduct the hydraulic fracturing study. As directed by Congress, we are adhering to the following six principles in carrying out their request: (1) using the best available science; (2) incorporating independent sources of information; (3) following rigorous quality assurance procedures; (4) consulting with stakeholders; (5) conducting the research in a transparent manner; and (6) subjecting the research to a rigorous and independent peer review.



[bookmark: _GoBack]I also assure you that as a science-driven agency, we take seriously our obligation to meet the highest standards of scientific integrity and transparency. The EPA is committed to using the best possible science as a foundation for all of the Agency’s work, including our Study of the Potential Effects of Hydraulic Fracturing on Drinking Water Resources. 



Again, thank you for your letter. The responses to your questions are provided as enclosures to this letter. If you have further questions, please contact me or your staff may call Pamela Janifer in the EPA’s Office of Congressional and Intergovernmental Relations at 202-564-6969.



Sincerely,









Laura Vaught 	Comment by michael dale overbay: Title?





Enclosures




Enclosure 1



The EPA’s Hydraulic Fracturing Study



In its fiscal year 2010 Appropriations Committee Conference Report, Congress requested that the EPA study the relationship between hydraulic fracturing and drinking water using the best available science and independent sources of information. In 2011, the Agency began research under its Plan to Study the Potential Impacts of Hydraulic Fracturing on Drinking Water Resources.[footnoteRef:1] The EPA is committed to conducting a study that uses the best available science, independent sources of information, and a transparent, peer-reviewed process that will ensure the validity and accuracy of the results. [1:  US EPA. Plan to Study the Potential Impacts of Hydraulic Fracturing on Drinking Water Resources. EPA/600/R-11/122. Available at http:www.epa.gov/hfstudy.] 




The purpose of the study is to assess the potential impacts of hydraulic fracturing on drinking water resources, if any, and to identify the driving factors that may affect the severity and frequency of such impacts. The EPA has designed the scope of the research around the five stages of the hydraulic fracturing water cycle. Each stage of the cycle is associated with a primary research question:



· Water acquisition: What are the possible impacts of large volume water withdrawals from ground and surface waters on drinking water resources? 

· Chemical mixing: What are the possible impacts of hydraulic fracturing fluid surface spills on or near well pads on drinking water resources? 

· Well injection: What are the possible impacts of the injection and fracturing process on drinking water resources? 

· Flowback and produced water: What are the possible impacts of flowback and produced water (collectively referred to as “hydraulic fracturing wastewater”) surface spills on or near well pads on drinking water resources? 

· Wastewater treatment and waste disposal: What are the possible impacts of inadequate treatment of hydraulic fracturing wastewater on drinking water resources?

	

As part of the study, the EPA is conducting 18 different research projects that require a broad range of scientific expertise. Consequently, the EPA is using a transdisciplinary research approach that integrates various types of expertise from inside and outside the agency. The research projects fall into five categories: analysis of existing data, scenario evaluations, laboratory studies, toxicity assessments, and case studies. The Study of the Potential Impacts of Hydraulic Fracturing on Drinking Water Resource: Progress Report, released in December 2012, describes the progress that has been made to date for each of these projects.[footnoteRef:2] Information presented as part of the Progress Report cannot be used to draw conclusions about potential impacts on drinking water resources from hydraulic fracturing.  [2:  US EPA. Study of the Potential Impacts of Hydraulic Fracturing on Drinking Water Resources: Progress Report. EPA 601/R-12/011. Available at http://www.epa.gov/hfstudy.] 




Results from individual research projects will undergo peer review prior to publication either as articles in scientific journals or EPA reports. The EPA plans to synthesize results from the published reports with a critical literature review in a report of results that will answer as completely as possible the research questions identified in the Study Plan. A draft report is expected to be released for public comment and peer review in late 2014. This report has been determined to be a Highly Influential Scientific Assessment and will undergo peer review by the agency’s Science Advisory Board. Ultimately, the results of this study are expected to inform the public and provide policymakers at all levels with high-quality scientific knowledge.



Finally, the EPA is working in consultation with the public, industry, non-governmental organizations, tribal governments, and state, inter-state, and federal agencies. The Agency has implemented a strategy that has provided many opportunities for the exchange of information and input on the study design and the research as it progresses. The EPA has further enhanced the stakeholder process to ensure that experts in key areas, including cutting-edge industry technologies and practices, are being engaged to provide input on the research. The EPA held five technical roundtables in late 2012 on each stage of the water cycle, and completed a second round of expert workshops on important technical topics in July 2013. Information from these roundtables and workshops is being made widely available to the public through webinars and the hydraulic fracturing study website (www.epa.gov/hfstudy), and is being considered as we conduct the study and develop the 2014 draft report.[footnoteRef:3]  [3:  The five topics were: (1) Analytical Chemical Methods; (2) Well Construction/Operation and Subsurface Modeling; (3) Wastewater Treatment and Related Modeling; (4) Water Acquisition Modeling; and (5) Case Studies.] 




The EPA’s Investigation of Groundwater Contamination in Pavillion, Wyoming, Dimock, Pennsylvania and Parker County, Texas



In Pavillion, Dimock and Parker County, the EPA took certain investigatory measures when the Agency became aware of information indicating potential threats to public health. The EPA’s actions generally focused on obtaining additional data and information in an effort to better understand and assess the potential threats. The Agency consulted with its state and Tribal partners prior to taking such measures. Following the Agency’s decisions to investigate in these three areas, the EPA shared data and information with stakeholders. Throughout the course of these investigations, the EPA relied upon sound science to guide the Agency as it sought to provide clarity to stakeholders and ensure that public health was protected.



The EPA’s governing statutes provide authority for the Agency to conduct investigations, inspect facilities, request information, perform monitoring, and take other actions necessary to ensure that citizens are protected from pollution that may threaten public health. Statutes that provide the EPA with authority to address potential groundwater contamination that may threaten public health include, but are not limited to, the Safe Drinking Water Act, 42 U.S.C. §§ 300f – 300j-26, and the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA or the Superfund), 42 U.S.C. §§ 9601 – 9675.	Comment by michael dale overbay: Since statutes is plural, shouldn’t authorities be plural, too?



Under the Safe Drinking Water Act, Congress provided the EPA with authority to take any necessary action  to protect  public health from imminent and substantial threats to public water systems or underground sources of drinking water if appropriate State and local authorities have not acted.  Trinity American Corp. v. EPA, 150 F.3d 389, 397 (4th Cir. 1998) (citing 42 U.S.C. § 300i(a)).  The EPA may take action pursuant to Section 1431(a) of the Safe Drinking Water Act, 42 U.S.C. § 300i(a), “upon receipt of information that a contaminant is present in or likely to enter . . . an underground source of drinking water, which may present an imminent and substantial endangerment to the health of persons, and that appropriate State and local authorities have not acted to protect the health of persons.”  instead the EPA determines on a case-by-case basis whether conditions present an “imminent and substantial endangerment” within the meaning of SDWA Section 1431 and applicable case law. The EPA has successfully defended legal challenges to its finding of “imminent and substantial endangerment”.  	Comment by michael dale overbay: Extra space	Comment by michael dale overbay: I don’t believe this word belongs here, but regardless, the first word of this sentence should be capitalized

See, e.g., Trinity American Corp. v. EPA, 150 F.3d 389 (4th Cir. 1998).



The EPA determines on a case-by-case basis whether any state or local action would timely abate the endangerment, after contacting the appropriate state and local officials and assessing what actions they have taken or expect to take various judicial decisions have further developed and defined this statutory requirement.  See, e.g., Trinity American Corp. v. EPA, 150 F.3d 389, 398 (4th Cir. 1998).  For example, the Agency is required to show only that state action has not been “sufficiently effective to protect the public health” – not that the state has taken no action whatsoever.  Trinity American Corp., 150 F.3d at 398.  Over the past five years, the EPA has invoked its emergency powers under Section 1431 of SDWA multiple times, often to address endangerments to public water systems (see enclosure 2 for detail).	Comment by michael dale overbay:  Appears there should be a sentence end after the word take, and new sentence beginning with various.



Under CERCLA, the EPA has authority to investigate and address releases and substantial threats of releases of hazardous substances, pollutants, and contaminants.  42 U.S.C. § 9604(a)-(b), (e). Under Section 104(a) of CERCLA, 42 U.S.C. § 9604(a), the Agency may undertake a removal or remedial action when there has been a release or substantial threat of a release of a hazardous substance,  or there is pollutant or contaminant which may present an imminent and substantial danger to public health or welfare. Response actions may include, but are not limited to, investigations, monitoring, surveys, testing, and other information gathering. 42 U.S.C. § 9604(b).	Comment by michael dale overbay: Awkward phrasing.  Perhaps insert “a” between “is” and “pollutant,” or change to the plural form, “are pollutants or contaminants…”



Under Section 104(e)(1) of CERCLA, 42 U.S.C. § 9604(e)(1), the EPA has authority to obtain information and conduct inspections and take samples when the Agency has a “reasonable basis to believe there may be a release or threat of a release of a hazardous substance or pollutant, or contaminant.” In addition, the EPA may, after providing notice to the affected state, issue an order requiring a person to undertake a response (abatement) action under Section 106(a) of CERCLA, 42 U.S.C. § 9606(a), as may be necessary to protect public health, welfare, or the environment.



The specific circumstances that led to the EPA’s investigations in Pavillion, Dimock and Parker County are detailed below.



Pavillion, Wyoming: In 2008, the EPA received complaints from Pavillion residents regarding smells, tastes, and adverse changes in the water quality of their domestic wells. After discussions with the Wyoming Department of Environmental Quality and the Northern Arapaho and Eastern Shoshone Tribes, the EPA initiated sampling of the wells. In March 2009, the Agency sampled 39 wells (37 domestic/residential wells and two municipal wells) to collect data to assess groundwater conditions and evaluate potential threats to public health and the environment. In January 2010, the Agency conducted additional sampling, which included sampling 21 domestic wells within the area of concern, two municipal wells, and sediment and water from a nearby creek. The Agency also sampled groundwater and soil from oil and gas waste pit remediation sites and produced water and condensate from five production wells operated by the area’s primary natural gas operator.



Later in 2010, the EPA installed two deep monitoring wells in the area to assess conditions deeper in the aquifer. The Agency sampled the monitoring wells and select domestic wells in October 2010 and April 2011. Data collected from the monitoring wells built upon prior sampling events and helped the Agency further assess groundwater hydrology and the aquifer’s current condition. The EPA released the data from its domestic and monitoring well sampling at a public meeting on November 9, 2011. On December 14, 2011, the EPA released a draft report outlining findings from its groundwater investigation for public comment and independent scientific peer review.



In March 2012, the EPA, in cooperation with the U.S. Geological Survey, the Northern Arapahoe and Eastern Shoshone Tribes, and the State of Wyoming, announced that the Agency would re-sample its two deep monitoring wells.  The EPA recognized that further sampling of the monitoring wells was important to clarify any questions about the initial monitoring well sampling results. In April of 2012, the EPA and the USGS collected samples from the EPA’s monitoring wells and the EPA collected samples from four domestic wells.



On June 20, 2013, the Wyoming announced that it will further investigate drinking water quality in the Pavillion area. The EPA will support the State’s further investigation. The State – the Wyoming Department of Environmental Quality and the Wyoming Oil and Gas Conservation Commission – will lead this further scientific investigation and will seek to address water quality concerns by evaluating the water quality of certain domestic water wells, the integrity of certain oil and gas wells, and historic oil and gas waste pits in the Pavillion area. The State intends to conclude its investigation and release a final report by September 30, 2014.



The State’s investigation seeks to clarify water quality concerns and assess the need for any further action to protect drinking water resources. Wyoming will continue its work to assure residents have a clean source of drinking water available. While the EPA stands behind its Pavillion work and data, the Agency recognizes the State’s commitment to further scientific investigation and efforts to provide clean water. Accordingly, the EPA does not plan to finalize or seek peer review of its draft Pavillion groundwater report released in December 2011. Throughout the EPA’s investigation in Pavillion, the Agency sought input from all stakeholders, including the State, the Tribes, the citizens, and industry.



Dimock, Pennsylvania: In Dimock, Cabot Oil & Gas Corporation (Cabot) had been sampling certain home drinking water wells and providing temporary, alternate water to certain homes under a Consent Order and Agreement (Agreement) with the Pennsylvania Department of Environmental Protection (PADEP). The Agreement addressed alleged drinking water impacts following Cabot’s drilling activities in the Dimock area. However, the Agreement only applied to a limited number of homes. Other homes in the area were not receiving alternate water, and PADEP and/or Cabot had only conducted limited sampling at these other homes. PADEP ultimately determined that Cabot had complied with the Agreement’s terms that applied to the provision of alternate water, and PADEP approved Cabot’s request to stop the provision of alternate water in late 2011. Cabot ceased providing alternate water on November 30, 2011.



Shortly after Cabot ceased providing alternate water, data supplied to the EPA by Dimock residents, PADEP, and Cabot showed elevated hazardous substance and contaminant levels in some private drinking water wells in the area. Because some data showed contamination that presented a health concern, the EPA took action to ensure delivery of temporary, alternate water supplies to four homes until the Agency was able to collect and analyze its own samples to evaluate whether residents in the area had access to safe drinking water. The EPA sampled drinking water wells serving 64 homes, which included a second round of sampling at four homes where the Agency was delivering alternate water as a precautionary step in response to prior data indicating that drinking water well contaminant levels posed a health concern. The Agency took the limited step of providing alternate water to protect those residents during the course of the EPA’s investigation.



During the sampling in Dimock, the EPA found hazardous substances – specifically arsenic, barium, or manganese, all of which are also naturally occurring substances – in drinking water wells at five homes at levels that could present a health concern. At the conclusion of the EPA’s response action, the Agency determined that the levels found in those homes’ drinking water wells did not require action or  the residents had access to potable water. The EPA provided the affected residents with all of the Agency’s sampling results.	Comment by michael dale overbay: Delete extra space



Parker County, Texas: In 2010, Parker County residents complained to the Agency about gas contamination in private drinking water wells where previously there had been none. In August 2010, a resident had water samples analyzed for the presence of methane and other dissolved gases. The EPA samples at this resident’s well, taken in October 2010 revealed methane contamination at potentially explosive levels.



The Agency provided the Railroad Commission of Texas (RRC) with copies of all data gathered at the Parker County site and shared its interpretation of the data with RRC. The RRC stated that it had not reached the same conclusions as the EPA, and the RRC indicated that it was unwilling to take action at that time. Given the exigency of the situation due to potential impacts to the aquifer from elevated levels of methane, the Agency determined that swift action was necessary to protect public health and it issued an emergency order to Range Resources pursuant to Section 1431(a) of the Safe Drinking Water Act, 42 U.S.C. § 300i(a). Following the EPA’s order, the Agency continued to share data and work with the RRC to ensure that public health was sufficiently protected.



In March 2012, the EPA withdrew its order, and both the Agency and Range Resources withdrew their respective legal actions related to the order. Resolving the legal actions allowed the EPA and Range Resources to shift the focus in this investigation away from litigation and toward an effort focused on science. Since March 2012, Range Resources has conducted additional drinking water well monitoring in the area and has shared its monitoring data with the Agency. The EPA has shared this data with the RRC.




Enclosure 2



Safe Drinking Water Act Section 1431 Orders Issued FY2008 - Present

		EPA Region

		Enforcement Action Identifier

		Final Order Name

		Final Order Date



		8

		08-2008-0057

		BIRNEY WATER SYSTEM

		02/22/2008



		8

		08-2008-0120

		BRIDGER VALLEY JOINT POWERS BOARD

		05/21/2008



		8

		08-2008-0121

		TOWN OF MOUNTAIN VIEW

		05/21/2008



		8

		08-2008-0122

		TOWN OF LYMAN

		05/21/2008



		8

		08-2008-0123

		LOWER BENCH WATER & SEWER

		05/21/2008



		8

		08-2008-0124

		TOWN OF DIXON

		05/22/2008



		8

		08-2008-0130

		ROCKY BOY UTILITIES

		05/28/2008



		8

		08-2008-0167

		PRAIRIE MOUNTAIN UTILITIES/FT. BELKNAP

		07/11/2008



		8

		08-2008-0169

		AGNES LEGGINS PWS-LODGEPOLE HOUSING

		07/16/2008



		8

		08-2008-0172

		FLYING X RANCH MOBILE HOME PARK

		07/18/2008



		8

		08-2008-0214

		RIDGEWAY COMMUNITY WELL

		08/27/2008



		8

		08-2005-0120

		SNAKE RIVER MOBILE HOME PARK

		09/15/2008



		8

		08-2009-0012

		OSMOND PIPELINE COMPANY

		11/07/2008



		7

		07-2009-0047

		OMAHA TRIBAL UTILITIES, MACY OMAHA TRIBE OF NEBRASKA

		01/07/2009



		8

		08-2009-0045

		FRAZER WATER SYSTEM

		01/28/2009



		3 & 5

		03-2009-0127 & 05-2009-4653

		E.I. DUPONT DE NEMOURS & CO (NATIONAL CASE)

		03/11/2009



		8

		08-2009-0087

		SKYLINE VILLAGE MOBILE HOME PARK

		04/10/2009



		8

		08-2009-0091

		EAST BAY SUBDIVISION WATER SYSTEM

		04/15/2009



		4

		04-2009-0801

		MOUNT OLIVE ESTATES

		06/02/2009



		8

		08-2009-0148

		MEDICINE BOW LODGE

		07/21/2009



		8

		08-2009-0178

		Y-O INVESTMENTS

		08/18/2009



		8

		08-2009-0179

		BURGESS JUNCTION VISITOR CENTER

		08/18/2009



		8

		08-2007-0050

		SKULL VALLEY BAND OF GOSHUTE INDIANS

		09/03/2009



		8

		08-2010-0002

		HAYS WHITE COW PWS

		10/06/2009



		8

		08-2010-0033

		BIRNEY/MUDDY CLUSTER WATER SYSTEMS

		01/14/2010



		7

		07-2010-0071

		OMAHA TRIBAL UTILITIES, MACY OMAHA TRIBE OF NEBRASKA

		01/15/2010



		10

		10-2010-0172

		GOLDEN GATE HOP RANCHES - ACCESS WARRANT

		04/16/2010



		8

		08-2010-0097

		DIXON, TOWN OF

		06/08/2010



		1

		01-2010-6504

		U S ARMY NATIONAL GUARD BUREAU

		06/10/2010



		8

		08-2010-0106

		ROCKY BOY'S WATER RESOURCES

		06/22/2010



		8

		08-2010-0109

		BEDROCK WATER SYSTEM

		06/23/2010



		8

		08-2010-0140

		LAKE CAPOTE RECREATION AREA

		08/13/2010



		1

		01-2010-6505

		U S ARMY / MMR - L RANGE

		09/30/2010



		8

		08-2011-0001

		GENERAL CHEMICAL PWS

		10/01/2010



		8

		08-2011-0004

		FORT BELKNAP AGENCY PUBLIC WATER SYSTEM

		10/22/2010



		8

		08-2011-0005

		PINE BLUFFS, TOWN OF

		10/27/2010



		6

		06-2011-1208

		RANGE RESOURCES CORPORATION

		12/07/2010



		8

		08-2011-0012

		EAST POPLAR OIL FIELD

		12/16/2010



		8

		08-2011-0042

		GRASSLANDS MOBILE HOME PARK

		03/02/2011



		7

		07-2011-0148

		OMAHA TRIBAL UTILITIES PROGRAM

		03/30/2011



		8

		08-2011-0069

		AGNES LEGGINS PWS

		04/07/2011



		8

		08-2011-0086

		CROW AGENCY PUBLIC WATER SYSTEM

		05/25/2011



		8

		08-2011-0103

		TA GUEST RANCH PWS

		06/21/2011



		3

		03-2011-0205

		KENNETH BROCKETT

		06/30/2011



		8

		08-2012-0003

		FIRST INTERSTATE INN

		11/01/2011



		8

		08-2012-0048

		FORT PECK EAST POPLAR OIL FIELD

		03/26/2012



		8

		08-2012-0075

		NORTHERN CHEYENNE UTILITY COMMISSION ASHLAND WATER SYSTEM BIRNEY WATER SYSTEM

		06/29/2012



		1

		01-2012-6502

		MMR-CAMP EDWARDS/MASSACHUSETTS NATIONAL GUARD

		08/31/2012



		8

		08-2013-0007

		SKULL VALLEY PUBLIC WATER SYSTEM

		11/20/2012



		7

		07-2013-0073

		OMAHA TRIBAL UTILITIES PROGRAM

		02/27/2013



		10

		10-2013-0080

		YAKIMA VALLEY DAIRIES

		03/19/2013



		8

		08-2013-0078

		CITY OF POPLAR AND ASSINIBOINE AND SIOUX RURAL WATER SUPPLY

		06/11/2013



		8

		08-2013-0079

		LODGEPOLE HOUSING PWS AND GROS VENTRE AND ASSINIBOINE TRIBES

		06/12/2013



		8

		08-2013-0096

		FORT BELKNAP INIDIAN COMMUNITY AND PRARIE MOUNTAIN UTILITY

		07/29/2013









 
 
 
 
 
 
 
 
The Honorable Fred Upton 
U.S. House of Representatives 
Washington, D.C.  20515 
 
Dear Chairman Upton:  
 
Thank you for your July 30, 2013, letter to the U.S. Environmental Protection Agency (EPA) 
Administrator, Gina McCarthy, regarding the EPA’s study on hydraulic fracturing and groundwater 
contamination.   
 

 
 

 

 

 
 

 
Again, thank you for your letter. The responses to your questions are provided as enclosures to this 
letter. If ou have further questions, please contact me or your staff may call Pamela Janifer in the 
EPA’s Office of Congressional and Intergovernmental Relations at 202-564-6969. 
 

Sincerely, 
 

 
 
 

Laura Vaught  
 
 
Enclosures 
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